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The Competing Interests in HIV
Disclosure for Infected Health Care

Workers: The Judicial and Legislative
Responses
I.

Introduction

In 1987, the Federal Center for Disease Control (CDC) reported the first cases of health care workers (HCWs) who contracted
the Human Immunodeficiency Virus (HIV) through occupational
exposure.' Since then, many patients have expressed concern for the
potential risk of transmitting HIV within the health care setting.'
This concern quickly escalated into a raging debate following the
confirmed transmission of HIV from a Florida dentist to several of
his patients.3 Recently, two state appellate courts have analyzed
these risks before permitting disclosure of HCW seropositivity.' In
1. Update: Human Immunodeficiency Virus Infection in Health Care Workers Exposed
to Blood of Infected Patients,361 MORBIDITY & MORTALITY WEEKLY REP. 16 (Supp. June
12, 1987). Prior to 1986, six persons who provided health care to patients with HIV and who
denied having other risk factors were diagnosed as HIV seropositive. Four of these cases resulted from exposures following needle punctures. Two involved persons who had extensive
contact with body fluids from HIV-positive patients. Id. at 19.
2. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251 (N.J. Super. Ct.
Law Div. 1991). HIV inhibits the body's immune system by destroying T-lymphocyte cells. As
a result, the body is unable to withstand infections it would normally suppress. These infections, known as 'opportunistic diseases' eventually cause permanent disability and death. AIDS
is defined as the presence of both the HIV virus and one or more opportunistic diseases. Id. at
1267.
3. See Lawrence K. Altman, Dentist With AIDS is Linked To 2 Other Cases, N.Y.
TIMES, January 17, 1991, at B5 [hereinafter Altman, Dentist With AIDS]. In 1990, Kimberly
Bergalis, a 23-year-old Florida woman, was diagnosed as having AIDS. Federal and Florida
health officials reported a 99.4 percent probability that Bergalis contracted HIV while undergoing an invasive procedure performed by an infected dentist. Id. See also Lawrence K. Altman, U.S. Health Officials Said to Link 2 More AIDS Infections to Dentist, N.Y. TIMES,
January 13, 1991, at 117 [hereinafter Altman, U.S. Health Officials]. Federal officials based
their report upon tests which showed that the viruses isolated from the dentist and Bergalis
were closely related. Strains of the virus from the three patients and the dentist were distinct
from 29 other people with AIDS who lived within 50 miles of Stuart. The tests were done for
scientific comparisons. Id. See also Lawrence K. Altman, U.S. Hears Debate on Mandatory
AIDS Tests for Health Workers, N.Y. TIMES, February 22, 1991, at A14 [hereinafter Altman,
U.S. Hears Debate on Mandatory AIDS tests]. Experts said they continued to be mystified by
how Dr. Acer transmitted the virus. Some attributed it to direct blood-to-blood transfer, for
example through a cut in his finger during a dental procedure. Others suspected that transmission occurred through contamination of the instruments Dr. Acer used in extracting teeth from
patients. Id.
4. Seropositivity indicates the presence of immunological evidence of a specific infection.
STEDMAN'S MEDICAL DICTIONARY 1408 (25th ed. 1990). The two state superior court decisions were Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251 (N.J. Super. Ct.
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response to requests for guidance, many state and federal lawmakers
have introduced legislation mandating HCW seropositivity disclosure.5 However, a consensus on the most appropriate response is yet
to emerge.
This Comment analyzes the competing interests in seropositivity
disclosure. The analysis begins with the epidemiology 6 of the disease,
focusing on the risk of an infected HCW transmitting HIV to a patient. After establishing that there is a risk of transmission, this
Comment reviews recent cases permitting disclosure to patients who
were potentially exposed to the blood of an infected HCW. The discussion then shifts to the practice restrictions developed by federal
health officials at the CDC. This Comment suggests the need to implement such restrictions. It also supports a CDC recommendation
which would require infected HCWs to disclose their HIV status to
patients before performing a procedure which poses a risk of transmission. These recommendations provide a comprehensive solution to
balancing the competing interests in seropositivity disclosure.
The discussion next illustrates the problems with several state
proposals which attempt to protect patients from contracting HIV
from infected HCWs within the health care setting. Some states
seek to implement mandatory HCW testing laws while others refuse
to provide even minimum protection for patients. Those states which
do implement laws protecting patients from infected HCWs will
likely disagree over which procedures pose a risk of transmission. To
ensure that patients receive the minimum protection necessary to
prevent transmission, this Comment supports a federal mandate
which adopts the CDC recommendations. The discussion affirms the
need for a federal law imposing practice restrictions upon infected
HCWs combined with mandatory disclosure requirements. This
Comment concludes by supporting a recent federal bill which would
implement the CDC recommendations.
Law Div. 1991) and In re Application of the Milton S. Hershey Medical Ctr. of the Pa. State
Univ., 595 A.2d 1290 (Pa. Super. Ct. 1991). See also Faya v. Almaraz, 620 A.2d 327 (Md.
1993). In Faya, the trial court held that, as a matter of law, a surgeon has no pre-operative
duty to warn patients of HIV-infection. The Court of Appeals reversed and held that a patient
may recover damages for fear of acquiring HIV from an infected surgeon.
5. 'Stephanie Simon, Warning Patients of HIV-Positive Doctor, WALL ST. J., August 2,
1991, at B8. "[Flederal and state lawmakers are jumping into the act with rules regulating the
practices of HIV-infected health-care professionals. More than half the state legislatures are
considering laws on the issue." Id.
6. Epidemiology is the study of the relationship between the various factors that determine the frequency and distribution of diseases in humans. STEDMAN'S MEDICAL DICTIONARY
522 (25th ed. 1990).

INFECTED HEALTH CARE WORKERS

II.

The Epidemiology of HIV Transmission from HCW to Patient

As of March 31, 1991, the CDC reported that a total of 6,436
HCWs were infected with Acquired Immune Deficiency Syndrome
(AIDS).7 This report included 1,358 nurses, 703 physicians, 171
dentists and dental hygienists, and 47 surgeons.8 However, because
of the delayed onset of the AIDS virus, the CDC estimated that the

number of HIV-infected HCWs is substantially higher. 9 The increasing reluctance by HCWs to disclose their seropositivity undoubtedly contributed to these higher estimates.
Experts disagree as to the risks faced by patients during surgical procedures performed by HIV-infected HCWs. 10 Medical researchers often cite studies where infected physicians failed to transmit the disease as support for maintaining the status quo.11 Courts
must be concerned, however, with risk determinations made by medical researchers who realize that their decisions may limit their ability to practice medicine.1 2 This creates a discrediting conflict of interest. This does not mean, however, that medical studies attempting
7. Barbara Kantrowitz et al., Doctors and AIDS, NEWSWEEK, July 1, 1991, at 49, 50.
8. Id. at 50. Based on data available as of March 31, 1991, the CDC reported a breakdown of AIDS cases as follows:
Profession
AIDS CASES
Nurses 1,358
Health aides 1,101
Technicians 941
Physicians 703
Paramedics 116
Therapists 319
Dentists and hygienists 171
Surgeons 47
Miscellaneous health workers
1,680
Total: 6,436
Id.
9. Lawrence K. Altman, U.S. Experts Try to Estimate AIDS Infections by Doctors,
N.Y. TIMES, February 7, 1991 at A22. Epidemiologists at the Centers for Disease Control
estimated that 1,248 of the nations 161,000 dentists are infected with HIV. They also estimated that 336 of the nations 60,000 surgeons are infected with the HIV virus. Id.
10. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251, 1280 (N.J. Super.
Ct. Law Div. 1991). "While the debate will rage long into the future as to the quantifiable risk
of HIV transmission from doctor to patient, there is little disagreement that a risk of transmission, however small, does exist." Id.
11. See. e.g., Ban Mishu et al. A Surgeon With AIDS: Lack of Evidence of Transmission to Patients, 264 JAMA 467, 467-470 (1990). This report cites several studies conducted
by medical doctors which found virtually no risk of HIV transmission from an infected surgeon
to a patient during a surgical procedure. Id. See also John D. Porter et al. Management of
Patients Treated by Surgeon With HIV Infection, 335 THE LANCET 113 (1990). British researchers tested 76 patients of an HIV infected surgeon. Each of these patients tested HIV
seronegative. Id.
12. Estate of Behringer, 592 A.2d at 1278.
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to determine risk procedures should not be carefully considered. 13
Courts' concerns about a physician's conflict of interest can be
avoided by reliance on guidelines for infected physicians that are established by public health officials, particularly the CDC. These offi-

cials do not face a conflict of interest when determining risks," as
they have no personal interest in the outcome of the studies. Further-

more, the CDC guidelines are subject to close public scrutiny.

5

The CDC estimated that the risk of an infected surgeon transmitting HIV to a single patient during surgery ranged from 1 in
41,667 to 1 in 416,667.'" This wide range reflects evidence that
hollow needles used during surgical procedures may be 10 times
more likely to transmit contaminated blood after a-needle puncture
than solid needles which are used as sutures.17 This disparity may
also be attributed to the type of procedure being performed, the care
used by the treating HCW, the skill of the HCW, the infection con-

trol precautions taken, and the titer of the infected HCW.' 8 Similarly, a dental patient's risk of contracting HIV during a procedure
performed by an infected dentist or dental hygienist ranges from 1 in
263,158 to 1 in 2,631,579.'1 Dental procedures, like surgical procedures, are susceptible to the same mitigating factors. Both of these
estimates rely upon the well-documented occurrence of HCW skin
punctures during exposure-prone invasive procedures.2 0
13. See supra note 11 and accompanying text.
14. David Orentlicher, I V-Infected Surgeons: Behringer v. Medical Center, 266
JAMA 1134, 1136 (1991). This article recommends following the CDC guidelines which establish practice restrictions and disclosure guidelines for infected HCWs. Id.
15. Orentlicher, supra note 14, at 1136.
16. Altman, supra note 9, at A22.
17. Altman, supra note 9, at A22. A suture is a solid needle used to unite two surfaces
by sewing. STEDMAN'S MEDICAL DICTIONARY 1514 (25th ed. 1990).
18. Update: Transmission of HIV Infection During Invasive Dental Procedures- Florida, 40 MORBIDITY & MORTALITY WEEKLY REP. 377, 380 (Supp. June 14, 1991). This CDC
report defined the variables which affect the risk of transmission. Id. Titer is defined as "[t]he
standard of strength of a volumetric test solution; the assay value of an unknown measure by
volumetric means." STEDMAN'S MEDICAL DICTIONARY 1604 (25th ed. 1990).
19. Altman, supra note 9, at A22.
20. Recommendations for Preventing Transmission of Human Immunodeficiency Virus
and Hepatitis B to Patients During Exposure-Prone Invasive Procedures, 40 MORBIDITY &
MORTALITY WEEKLY REP. 1 (Supp. July 12, 1991) [hereinafter Recommendations for
Preventing Transmissionof HIV1]. The CDC defined the characteristics of exposure-prone procedures as follows:
digital palpation of a needle tip in a body cavity or the simultaneous presence of
the HCW's fingers and a needle or other sharp instrument or object in a poorly
visualized or highly confined anatomic site. Performance of exposure-prone procedures presents a recognized risk of percutaneous injury to the HCW, and - if
such an injury occurs - the HCW's blood is likely to contact the patient's body
cavity, subcutaneous tissues, and/or mucous membranes.
Id. at 5. The CDC also defined an invasive procedure as a:
surgical entry into tissues, cavities, or organs or repair of major traumatic inju-

INFECTED HEALTH CARE WORKERS

Physicians performing invasive procedures have a tendency to
cut or puncture their skin with sharp surgical instruments, needles,
or bone fragments. 1 Studies indicate that a surgeon will cut a glove
in approximately one out of every four operations2 2 and sustain a
significant skin cut in one out of every forty operations.2" After one
puncture wound, the risk of transmitting HIV to a patient is negligible."' However, the risk that some patient will eventually contract
HIV increases with each operation performed by an infected sur-

geon. The risk of transmission from an infected HCW to a patient
during 100 operations is 1 in 1,300. Furthermore, the risk of transmission during 500 operations increases to 1 in 260.6
The risks associated with transmission during an invasive medical procedure were confirmed when Dr. Acer, an infected dentist,
transmitted HIV to five of his patients.2 To date, this is the only
case in which an infected HCW has transmitted HIV to patients
during an invasive procedure.' However, neither the precise mode of
HIV transmission to these patients nor the reasons for transmission
to multiple patients in a single practice are known.2 9 This inability to
ries associated with any of the following: 1) an operating or delivery room, emergency department, or outpatient setting, including both physicians' and dentists'
offices; 2) cardiac catheterization and angiographic procedures; 3) a vaginal or
cesarean delivery or other invasive obstetric procedure during which bleeding
may occur; or 4) the manipulation, cutting, or removal of any oral or perioral
tissues, including tooth structure, during which bleeding occurs or the potential
for bleeding exists.
Id. at 9.
21. Larry Gostin, HIV-Infected Physicians and the Practiceof Seriously Invasive Procedures, 17 HASTINGS CTR. REP. 32, 22 (1989). This article notes that it is impossible to
calculate the level of risk of HIV transmission from surgeon to patient. Surgeons who cut or
puncture themselves do not necessarily expose the patient to their blood. Even if exposure does
occur, the volume is usually extremely small. A small inoculum of blood is unlikely to transmit
the virus. Id. at 33.
22. Peter J.E. Cruse et al., The Epidemiology of Wound Infection, 60 SURGICAL CLINICS OF N. A. 27, 27-40 (1980). See also, Hussain, Risk to Surgeons: A Survey of Accidental
Injuries during Operations, 75 BRIT. J. OF SURGERY 314 (1988) (British study revealing that
there were 112 needle-stick and scalpel cuts in 2,000 reported cases).
23. Michael D. Hagen et al., Routine Pre-Operative Screeningfor HIV: Does the Risk
to the Surgeon Outweigh the Risk to the Patient?, 259 JAMA 1357, 1357-59 (1988).
24. AIDS Risk in OperationRated as I in 21 Million, THE PATRIOT (Harrisburg, Pa.),
September 19, 1991, at 1. Drs. Albert B. Lowenfels and Gary Wormser of the New York
Medical College estimated that the risk of transmission of HIV infection from a surgeon to a
patient after a single puncture wound is 1.5 per 1,000 incidents. Id.
25. Larry Gostin, Hospitals, Health Care Professionals, and AIDS: The "Right to
Know" The Health Status Of Professionalsand Patients, 48 MD. L. REV. 12, 22 (1989). A
surgeon is expected to perform between 100 and 500 lifetime operations. Id.
26. Id.
27. See supra note 3 and accompanying text.
28. Update: Transmission of HIV Infection During Invasive Dental Procedures - Florida, supra note 18, at 380.
29. Update: Transmission of HIV Infection During Invasive Dental Procedures - Flor-
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determine the precise mode of transmission is attributable to the
same factors influencing risk assessment. These factors include the
variations in the procedures performed and techniques used by the
HCW, infection-control precautions, and the titer of the infected
HCW. 0 The CDC has estimated that as few as 13 or as many as
128 Americans have been infected with the AIDS virus either by a
dentist or a surgeon.31 The plight of an identifiable, personalized victim such as Kimberly Bergalis is difficult to ignore. Yet, the larger
number of potential or statistical victims deserves equal attention.32
The lack of knowledge surrounding HIV transmission combined with
perhaps yet unconfirmed cases of transmission has prompted many
patients to demand HCW serostatus3a Courts are beginning to respond to this demand by offering patients greater protection from
infected HCWs in the form of practice restrictions and pre-operative
disclosure requirements.3 4
ida, supra note 18, at 380. The CDC reported the following:
[Tihis investigation strongly suggests that five patients (patients A, B, C, E, and
G) became infected with HIV while receiving care from a dentist with AIDS.
None of the five patients had other confirmed exposures to HIV, all had invasive
procedures performed by the dentist, and all were infected with HIV strains that
were closely related to each other and to the strain infecting the dentist but
distinct from viruses obtained from control patients living in the same geographic area as the dental practice. In addition, patient G was known to have
been HIV seronegative before being treated by the dentist.
Id.
30. See supra note 18 and accompanying text.
31. Altman, supra note 9, at A22. This article reports that epidemiologists at the CDC
indicated that dentists with AIDS had infected from 10 to 100 patients during tooth extractions, oral surgery or other invasive'procedures since AIDS was discovered in 1981. This study
also indicated that AIDS infected surgeons had transmitted infections to 2 to 28 patients during operations. Altman, supra note 9, at A22.
32. David P.T. Price, Between Scylla and Charybdis: Chartinga Course to Reconcile
the Duty of Confidentiality and the Duty to Warn in the AIDS Context, 94 DICK. L. REV.
435, 486 (1990).
33. Kantrowitz et al., supra note 7, at 49-50. This article states that one year ago, most
authorities on AIDS-infected HCWs considered it virtually impossible for an infected physician or dentist to transmit the virus to patients. Universally accepted precautions such as rigorous sterilization of equipment and double surgical gloves and masks were deemed sufficient to
prevent the blood contact needed for transmission. This increase in demand for seropositivity
disclosure may be attributable to the heightened public awareness of the problem. Kantrowitz,
et. al., supra note 7, at 4950. Compare New AHA Guidelines Urge Universal AIDS Precautions, 16 MED. STAFF NEws 2, 2 (1987) ("In a recent poll of 1,000 adults nationwide, conducted . . .by SRI Gallup, 80 percent of the respondents said health care workers should be
screened for AIDS . . .and 86 percent said patients should be told if the health care worker
caring for them has AIDS.") with Kantrowitz et al. supra note 9, at 49-51. This article reports
that the Gallup Organization interviewed a representative national sample of 618 adults by
telephone on June 20, 1991. Ninety-five percent said that surgeons should tell their patients if
they are infected; 94 percent said that all physicians should inform their patients; 94 percent
said that all dentists should inform their patients; and 90 percent said that all HCWs should
inform their patients of their HIV seropositivity.
34. See Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251 (N.J. Super
Ct. Law Div. 1991); In re Application of the Milton S. Hershey Medical Ctr. of the Pennsyl-
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III.
A.

Practice Restrictions and the Need for Disclosure
Behringer and the Zero-Tolerance Policy

Estate of Behringer v. Medical Center at Princeton,3 [hereinafter Behringer] was the first case to affirm a hospital's imposition of
practice restrictions upon an infected physician. The court recognized that Dr. Behringer, an infected physician, posed a definite risk
of transmission to his patients.3 6 The hospital immediately suspended
Dr. Behringer's surgical privileges following a 1987 seropositive HIV
test result and commenced a year-long process to establish a policy
on HIV-infected physicians.17 At its first meeting, the hospital's
board of trustees voted to permit an infected physician to perform
invasive procedures provided that patients gave written consent after
being informed of the risk of HIV transmission.38 Because many patients were unwilling to undergo invasive procedures performed by
infected physicians, the board realized that this policy effectively
prohibited infected physicians from the practice of surgery. 39
After several more meetings and with the approval of the hospital's medical and dental staffs, the board revised its policy to state
that HIV-infected physicians "may continue to treat patients...
but shall not perform procedures that pose any risk of HIV transmission to the patient. ' 40 The board retained its initial requirement that
HIV-infected physicians obtain a patient's written consent before
performing invasive procedures. Dr. Behringer never performed surgery after his AIDS diagnosis, but he remained in private practice
vania State Univ., 595 A.2d 1290 (Pa. Super. Ct. 1991). In addition to these cases, there are
other cases where HCWs have been excluded from their practices by hospitals or physician
partnerships because of HIV infection or the AIDS virus. See Leckelt v. Bd. of Comm'rs of
Hosp. Dist. No. 1, 909 F.2d 820 (5th Cir. 1990); Rhodes v. Charter Hosp., 730 F. Supp 1383
(S.D. Miss 1989). For a summary of these and other similar cases, see Larry Gostin, AIDS
Litigation Project: a National Survey of Federal, State, & Local Cases before Courts and
Human Rights Commissions, DEP'T OF HEALTH AND HUMAN SERVICES 115-120 (1990).
35. 592 A.2d 1251 (N.J. Super. Ct. Law Div. 1991).
36. Id.
37. Id. at 1257.
38. Id. at 1258. The form read as follows:
THE MEDICAL CENTER AT PRINCETON, NEW JERSEY SUPPLEMENTAL CONSENT FOR OPERATIVE AND/OR INVASIVE PROCEDURE. I
have on this date executed a consent, which is attached hereto, for (Procedure)
to be performed by Dr. . In addition, I have also been informed by Dr. , that he
has a positive blood test indicative of infection with HIV... which is the cause
of AIDS. I have also been informed of the potential risk of transmission of the
virus. (witness) (signature of the patient).
Id.
39. Id. at 1258.
40. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251, 1259 (N.J. Super.
Ct. Law Div. 1991).
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until his death in July 1989.41
Behringer's estate filed suit against the hospital, seeking damages for breach of duty to maintain the confidentiality of the plaintiff's diagnosis and the test results and for a violation of the New
Jersey Law Against Discrimination.4 The court found in favor of
the estate because the hospital failed to take reasonable steps to
maintain the confidentiality of the doctor's medical records while he
was a patient at the medical center.43
In response to the latter claim, the court conceded that the estate had established a prima facie case of discrimination against the
doctor under the Law Against Discrimination."" However, the court
noted that the harm to Dr. Behringer had to be weighed against the
need for disclosure of the serostatus in conjunction with the doctrine
of informed consent.4 5 The court stated that if specific procedures
pose a material risk or reasonable probability of substantial harm to
the patient, then the hospital could prohibit a doctor from performing such procedures.4"
The court recognized that while the risk of transmission is
low, 47 the damage from such injury is high,4" since the HIV virus
invariably causes death to the victim.49 In quantifying the risk, the
court considered the nature of the procedure being performed as well
as the statistical risk of transmission.50 The court also noted that the
plaintiff specialized in surgery performed on the ear and mouth
which, because of the concentration of mucous membranes in these
areas, are particularly susceptible to HIV transmission if there is an
41. Id. at 1254.
42. N.J. STAT. ANN. § 10:5-4.1 (West Supp. 1978). This statute prohibits "any unlawful
discrimination against any person because such person is or has been at any time handicapped
or any unlawful employment practice against such person, unless the nature and extent of the
handicap reasonably precludes the performance of the particular employment." Id. Both federal trial courts and courts of appeal have held AIDS to be a handicap protected by the Rehabilitation Act of 1973. 29 U.S.C. § 794 (1973). This statute prohibits discrimination against
the handicapped by recipients of federal funds. See, e.g., Chalk v. U.S. Dist. Ct. Cent. Dist.
Calif., 840 F.2d 701 (9th Cir. 1988); Doe v. Dolton Elementary School Dist. No. 148, 694 F.
Supp 440 (N.D. I11. 1988).
43. Behringer, 592 A.2d at 1274.
44. Id. at 1276.
45. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251, 1279 (N.J. Super.
Ct. Law Div. 1991). For an introduction to the doctrine of informed consent, see Gordon
Keyes, Health Care Professionals and AIDS: The Risk of TransmissionBalanced Against the
Interests of Professionals and Institutions, 16 J.C. & U.L. 589, 599-602 (1990).
46. Behringer, 592 A.2d at 1279.
47. See supra text accompanying notes 24 - 26.
48. Behringer, 592 A.2d at 1279.
49. Id. at 1267.
50. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251, 1280 (N.J. Super.
Ct. Law Div. 1991).
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exchange of blood. 5
The court held that the necessity of informed consent outweighed any harm to Dr. Behringer. 52 The possibility of a patient
having to undergo periodic testing alone, said the court, was a legitimate concern warranting seropositivity disclosure. 53 Hence, where
there is any risk of transmission of HIV to a patient, such disclosure
is required."' The court refused recovery under the Law Against Discrimination, 55 and concluded that the medical center acted properly
in suspending Dr. Behringer's surgical privileges and imposing a requirement of informed consent. 56
Behringer is the first case to decide the issue of practice restrictions for HIV-infected surgeons. 57 Therefore, it may have a disproportionate impact on hospital policies until further decisions clarify
the law. 58 The decision in Behringer sends an important message.
Where there is uncertainty about the risks, physicians should err on
the side of protection for patients.5 9 The court endorsed practice re-

strictions which attempted to eliminate all risk of transmission. According to the hospital's policy, HIV-infected physicians may not
perform procedures that pose any risk of transmission.6 0 This is es' 61
sentially a "zero-tolerance policy.
While this policy invoked sharp criticism from some in the legal
community,"2 it appears well-reasoned. Because there is a definite
risk of transmission,63 practice restrictions are necessary until this
risk can be eliminated. It is inherently unfair to expose patients to
51. Id.
52. See supra note 45 and accompanying text.
53. Behringer, 592 A.2d at 1283.
54. Id.
55. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251, 1283 (N.J. Super.
Ct. Law Div. 1991). See also Orentlicher, supra note 14, at 1135-36. This article further
indicated that in June 1991, Dr. Behringer's estate and the hospital filed briefs on the issue of
the amount of damages to be awarded for the hospital's breach of confidentiality. After the
court issues its decision on damages, the hospital and Dr. Behringer's estate will decide
whether to appeal the case. This information was acquired orally by the author from attorneys
representing the respective parties. Id.
56. Behringer, 592 A.2d at 1255.
57. Orentlicher supra note 14, at 1137.
58. Orentlicher supra note 14, at 1137.
59. Orentlicher supra note 14, at 1135.
60. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251, 1283 (N.J. Super.
Ct. Law Div. 1991).
61. Orentlicher, supra note 14, at 1135. This article notes that the zero-tolerance policy
prohibits an infected physician from performing any procedure which poses a risk, however
minimal, of transmission to a patient. Id.
62. Orentlicher, supra note 14, at 1135. Orenthlicher argues that a zero-tolerance policy
permits the kinds of irrational or invidious discrimination that is prohibited by discrimination
laws. Id.
63. See supra note 10 and accompanying text.

97

DICKINSON LAW REVIEW

SUMMER

1993

the HIV virus simply because of the minimal risk of transmission.
Until the risks are eliminated, patients must be protected.
Behringer did not preclude HIV-infected surgeons from performing surgical procedures. 4 Rather, it required seropositivity disclosure as part of informed consent. This extension of the informed
consent doctrine was intended to provide even greater protection for
patients.6 5 The court viewed informed consent as an adjunct rather
than as an alternative to practice restrictions.66 Under the court's
decision, HIV-infected physicians must refrain from procedures that
pose any risk of HIV transmission to the patient.6 7 In addition,
before performing invasive procedures that are considered safe, infected physicians must disclose their serostatus to the patient.6 8 According to the court, "[i]f there is to be an ultimate arbiter of
whether the patient is to be treated invasively by an AIDS-positive
surgeon, the arbiter will be the fully informed patient."6 9
Experts disagree regarding the appropriate practice restrictions
for HIV-infected surgeons. 70 Courts ordinarily defer to the reasonable medical judgment of public health officials in assessing medical
risks.7 1 Consequently, the guidelines recently developed by the CDC
are especially important. 72 According to these guidelines, HIV-infected physicians "should not perform exposure-prone procedures
unless they have sought counsel from an expert review panel and
have been advised under what circumstances, if any, they may continue to perform these procedures. ' 73 The CDC further recommended that patients be informed of a physician's HIV seropositivity
before undergoing any exposure-prone, invasive procedures by the
physician. 74 This policy protects innocent patients from procedures
which pose a risk of transmission, while allowing informed patients
the flexibility of deciding whether to proceed with an infected physician. This could occur when an infected physician has a particular
surgical expertise and the risk of transmission is outweighed by the
64. Orentlicher, supra note 14, at 1136.
65. Orentlicher, supra note 14, at 1136.
66. Orentlicher, supra note 14, at 1136.
67. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251, 1283 (N.J. Super.
Ct. Law Div. 1991).
68. Id.
69. Id.
70. See supra notes 10-11 and accompanying text.
71. Orentlicher, supra note 14, at 1135.
72. Orentlicher, supra note 14, at 1135.
73. Recommendations for Preventing Transmission of HIV, supra note 20, at 5. Such
circumstances would include notifying perspective patients of the HCWs' seropositivity before
they undergo exposure-prone invasive procedures. Id.
74. Recommendations for Preventing Transmission of HIV, supra note 20, at 5.
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risks of an error if the procedure is performed by another surgeon.7 5
Nevertheless, courts must decide that hospitals following the CDC
guidelines are not guilty of unlawful discrimination.7 6 Any restrictions that go beyond the CDC guidelines, such as mandatory testing,
7
might be prohibited. 7
B.

The Advantages of Voluntary Testing

While the CDC advocates mandatory disclosure, it does not advocate mandatory testing. The mandatory testing of HCWs, advocated in several state proposals,7 8 may be a logical extension of the
Behringer court's opinion.7 9 If the goal is to eliminate any risk of
transmission, then mandatory testing of physicians would be needed
to achieve this goal.8" However, the time lag between infection and
seroconversion 81 prevents mandatory testing from identifying infected surgeons until they are infected for weeks or months. 82 Therefore, even mandatory testing would not completely eliminate the possibility of an infected HCW performing an invasive procedure upon
an innocent patient. Instead, there are several reasons why voluntary
testing may provide adequate protection for patients.
First, most physicians act in accordance with their ethical and
legal obligations.8 3 The duty to adhere to professional standards of
conduct would result in a substantial degree of compliance with voluntary testing and refraining from certain procedures. Second, there
are strong personal incentives for surgeons to determine their HIV
75. Orentlicher, supra note 14, at 1136.
76. Orentlicher, supra note 14, at 1136.
77. Orentlicher, supra note 14, at 1136.
78. See infra note 155 and accompanying text.
79. Orentlicher, supra note 14, at 1136. See also 137 CONG. REC. H5207 (daily ed.
June 26, 1991) (statement of Cong. Burton). Congressman Burton stated:
The fact is we could test everyone in the country between the age of 10 and 65
every year for under a billion dollars, and the cost of treating one AIDS patient,
from the time they get AIDS to the time they die, is much more cost-effective
then most people think. It will save America money in the long run, way more
than it will cost, if we start a testing program. It will save a lot of lives.
Id. For a comprehensive analysis of the mandatory testing of patients see generally A. Alyce
Werdel, Mandatory AIDS Testing: The Legal, Ethical and PracticalIssues, 5 NOTRE DAME
J. L. ETHICS & PUB. POL'Y 155 (1990); see also Ziyad I. Naccasha, The Permissibilityof
Routine AIDS Testing in the Health Care Context, 5 NOTRE DAME J. L. ETHICS & PUB.
POL'Y 223 (1990).
80. Orentlicher, supra note 14, at 1136.
81. Seroconversion is defined as the development of detectable specific antibodies in the
serum as a result of an infection or immunization. STEDMAN'S MEDICAL DICTIONARY 1408
(25th ed. 1990).
82. Orentlicher, supra note 14, at 1137. See also James D. Holzhauer, AIDS testing in
the Health Care Setting, 4 ISSUES IN LAW & MED. 345, 345-357 (1988).
83. Orentlicher, supra note 14, at 1137.
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status if they suspect that they are infected.84 Treatment can prolong
the lives of those who have AIDS as well as prolong the symptomfree period for those with an HIV infection.8" In addition to protecting their own health, surgeons can protect the heath of their intimate
companions by ascertaining their HIV status and taking appropriate
precautions to prevent HIV transmission.88 Finally, a surgeon's refusal to undergo testing or to adopt practice restrictions would most
likely stem from a desire to protect their livelihood, and any concerns about loss of income can be offset by appropriate disability
benefits.8
Although not specifically adopted by Behringer, voluntary testing as advocated by the CDC represents a viable alternative to
mandatory testing. Behringer sanctioned pre-operative disclosure of
seropositivity determined through voluntary testing as a long-term
solution to the disclosure problem. If patients are informed of a
HCW's seropositivity prior to the performance of an invasive procedure, this would obviate the need for post-operative litigation to release serostatus. However, this policy does not assist those patients
who suspect that they were already operated on by an HIV-infected
HCW. These patients must pursue the short-term solution of obtaining HCW serostatus after the operation by proving a compelling
need exception to state HIV confidentiality laws.88
C.

Hershey and the Compelling Need Exception

In Re Application of the Milton S. Hershey Medical Center of
the Pennsylvania State University,8 9 [hereinafter Hershey] illustrates the problems with the compelling need exception. In Hershey,
the Hershey Medical Center and the Harrisburg Hospital were required to prove a compelling need exception to Pennsylvania's HIV
confidentiality law in order to obtain court approval to disclose a res84. Orentlicher, supra note 14, at 1137.
85. Orentlicher, supra note 14, at 1137.
86. Orentlicher, supra note 14, at 1137.
87. Orentlicher, supra note 14, at 1137. This article notes that the American Medical
Association has developed a policy that would pay a lump-sum disability benefit of up to
$500,000 if an insured physician tests positive for HIV. Id.
88. See infra note 95 and accompanying text.
89. 595 A.2d 1290 (Pa. Super. Ct. 1991). The physician, whose pseudonym is John Doe,
was an HIV-infected obstetrics and gynecology resident working alternately between the Hershey Medical Center and the Harrisburg Hospital. On May 19, 1991, during the course of an
invasive operative procedure, Dr. Doe was accidentally cut by the attending physician. It is
uncertain whether there was an actual transfer of blood between Dr. Doe and the patient. The
patient then sued the hospital. In the instant case, the hospital sought permission to warn Dr.
Doe's former patients of their potential exposure to HIV-infected blood. Id. at 1291.
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ident's seropositivity to patients at risk. 90 Dr. Doe, an HIV-positive
resident voluntarily withdrew from participation in surgical procedures following a seropositive HIV test.9" Dr. Doe participated in
invasive procedures at the Hershey Medical Center and the Harrisburg Hospital. After conducting an investigation, Hershey Medical
Center identified 279 patients who were at risk of contracting HIV
from Dr. Doe because of their prior medical treatment.92 Harrisburg
Hospital identified 168 patients who had contact with Dr. Doe during the course of his residency.9 3 Following the trial court's approval,
the hospitals proceeded to notify these patients of Dr. Doe's serostatus pursuant to the Confidentiality of HIV-Related Information
Act. 9 '
Because Dr. Doe did not consent to the disclosure of his patients' medical records, the hospital relied upon the legislative mandate which predicated disclosure upon demonstration of a compelling
need. 95 In order to determine the existence of a compelling need in
Pennsylvania, the statute required the court to weigh the need for
disclosure against the privacy interest of the individual and the pub90. Id. at 1293.
In determining whether or not there is a compelling need for testing, the court
must measure the need for disclosure against not only the privacy interest of the
individual but also the general public interests that will be harmed by breach of
privacy or involuntary testing. In accord with the general law of testing, and the
specific intention of the legislature to encourage voluntary testing, a compelling
need should be understood to be a concrete medical need. A mere desire to know
should not be enough. Instead, the person seeking the test must require the result in order to make an important medical decision.
Id. at 1295, n.6.
91. Id. at 1292.
92. Id.
93. Id.
94. 35 PA. CONS. STAT. § 7601(a)(10) (Purdon Supp. 1990). This act states that:
[n]o person or employee, or agent of such person, who obtains confidential HIVrelated information in the course of providing any health or social service or
pursuant to a release of confidential HIV-related information under subsection
(c) may disclose or be compelled to disclose the information, except to . . . person[s] allowed access to the information by a court order ....
Id. at § 7607(a)(3).
95. In re Application of the Milton S. Hershey Medical Ctr. of the Pa. State Univ., 595
A.2d 1290, 1293 (Pa. Super. Ct. 1991). Currently, many states have confidentiality statutes
protecting HIV-related information but allowing the release of such information upon the
demonstration of a compelling need. See, e.g., ARIZ. REV. STAT. ANN. § 36-665 (West Supp.
1990); CONN. GEN. STAT. § 19a-583 (West Supp. 1989); DEL. CODE ANN. tit. 16, § 711
(Michie Supp. 1989); FLA. STAT. ANN. § 381.609 (West Supp. 1988); 35 PA. CONS. STAT.
§ 7601 (Purdon Supp. 1990); VT. STAT. ANN. tit. 12, § 1705 (Equity Supp. 1987). See also
Price, supra note 32, at 446. This articles notes that a number of states have general statutory
provisions that create a legal duty to maintain the confidentiality of medical information or
records. Although these statutes often contain exceptions to that general duty, there is rarely
any mention of disclosure to persons potentially at risk of infection from the patient.
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lic interest which may be harmed by disclosure. 96
After weighing the competing interests in the case, the court
held that "the scales tip in favor of the public health, regardless of
the small potential for transmittal of the fatal virus." 9 The court
reasoned that "[u]nquestionably, medical professionals have a duty
to insure the health of their patients to the best of their capabilities." 98 Furthermore, "[t]he public presumes . . . that hospital personnel will act responsibly in the face of a medical predicament." 99
"A hospital which invites the sick and infirm . . . assures its patients
that they will receive safe and adequate medical care." 1 ' By implication, the court seemed to suggest that both hospitals had a preoperative duty to warn patients of Dr. Doe's seropositivity. However,
the court's holding was limited to determining whether the trial
96. In re Hershey, 595 A.2d at 1295. For a thorough discussion of the conflict between a
physician's obligation of confidentiality and ethical duty to disclose a patient's seropositivity
see Charles D. Weiss, AIDS: Balancing the Physician's Duty to Warn And Confidentiality
Concerns, 38 EMORY L.J. 279 (1989); Jeff Glenny, AIDS: A Crisis in Confidentiality, 62 S.
CAL. L. REV. 1701 (1989); Bruce A. McDonald, Ethical Problems For Physicians Raised By
AIDS and HIV Infection: Conflicting Legal Obligationsof Confidentiality and Disclosure, 22
U.C. DAVIs L. REV. 557 (1989).
97. In re Hershey, 595 A.2d at 1297.
98. Id. at 1295. This opinion cites the January 17, 1991 American Medical Association
Statement on HIV Infected Physicians which recognizes that doctors who test HIV positive
have an ethical obligation not to engage in any professional activity which poses an identifiable
risk of transmission of the infection to the patient. Id. See also Gostin, supra note 21, at 34.
This author states that it is axiomatic that doctors should not knowingly place their patients at
risk of contracting a deadly disease. Although not cited by the Hershey court, this duty was
clearly articulated by Judge Marshall in Piper v. Meniff, 12 Ky. (51 B. Mon. 1851):
Suppose a physician, knowing that he has an infectious disease, continues to visit
his patients without apprising them of the fact, and without proper precautions
on his own part, and thus communicates the disease to one of them? Clearly the
physician thus acting would be guilty of a breach of duty, and of his implied
undertaking to his 1atient, which, whether it be regarded in the light of carelessness, or negligence, or fraud, would render him liable to the consequent damage,
including as well the suffering occasioned by the second disease, thus produced
by his own wrongful act.
Id. at 468.
99. In re Hershey, 595 A.2d at 1296 n. 7. The court recognized that "there are no
guarantees that the patient will be made well. However, generally, the patient does not worry
that [he or she] will contract a new disease while seeking treatment for a current condition.
Hospitals are state-licensed entities." Id.
100. In re Hershey, 595 A.2d at 1296. Although not cited by the Hershey court, Taaje
v. St. Olaf Hospital, 271 N.W. 109 (Minn. 1937) recognized that a hospital had a duty to
provide safe medical treatment when it held that:
[i]t was the superintendent nurse's duty to exercise due care to see that her
nurses were free from communicable disease. In the exercise of due care for the
safety of the hospital patients, we believe that a jury was justified in finding that
[the superintendent nurse] should have ascertained what was so generally known
and should have taken [the infected nurse] off duty when she failed to report
herself ill.
Id. at 110. For an analysis of patients who receive AIDS-infected blood through transfusions
see Alinka F. Baker, Liability Without Fault and the AIDS Plague Compel A New Approach
To Cases of Transfusion-Transmitted Disease, 61 COLO. L. REV. 81 (1990).
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court abused its discretion in issuing its order. 101
As the court in Hershey noted, "[w]ithout question, one's health
problems are a private matter to be dealt with by the individual in a
way that [he or she] feels most comfortable and sees fit.' 0 2 "However, Dr. Doe's medical problem was not merely his. It became a
public concern the moment he picked up a surgical instrument and
became part of a team involved in invasive procedures."'' 0 3 Following
the reasoning of the court in Behringer, the court in Hershey recognized that while the chance of transmitting HIV during surgery is
slim, ' the potential exists. 0 5 It is no consolation to individuals who
become infected after unknowingly consenting to medical care from
an unhealthy doctor that they are part of a rare statistic.' 06 This
reasoning seemed to suggest that the court would also follow Behringer's decision to impose practice restrictions upon infected HCWs
to eliminate the risk of transmission to a patient.
The court concluded that "privacy rights are of paramount importance in Pennsylvania.'1 7 However, the public's right to be informed of this potential health catastrophe "is compelling and far
outweighs a practicing surgeon's right to keep information regarding
his disease confidential.' 0 8
Hershey is the first case to decide that a hospital with an infected resident has a compelling need to notify former patients who
are at risk. This decision allows hospitals to evoke the compelling
need exception to AIDS confidentiality laws and to notify patients
even where the HCW does not consent to such disclosure. Behringer
obviates the need for this type of litigation by requiring disclosure as
part of informed consent. However, Behringer provides little protection to patients outside of New Jersey. Most plaintiffs must rely
upon a compelling need exception to their state's HIV confidentiality
laws, if one exists. Many states currently have such laws. 0 9
101. In re Application of the Milton S. Hershey Medical Ctr. of the Pa. State Univ.,
595 A.2d 1290, 1293 (Pa. Super. Ct. 1991).
102. Id. at 1298.
103. Id.
104. See supra text accompanying notes 24 - 26.
105. See supra note 10 and accompanying text.
106. See supra note 3 and accompanying text.
107. In re Application of the Milton S. Hershey Medical Ctr. of the Pa. State Univ.,
595 A.2d 1290, 1302 (Pa. Super. Ct. 1991).
108. Id.
109. Larry Gostin, Public Health Strategies for Confronting AIDS: Legislative and
Regulatory Policy in the United States, 261 JAMA 1621, 1627 (1989). Almost half of the
states have statutes protecting the confidentiality of HIV-related information. The early statutes were very explicit in prohibiting disclosure of an HIV test result without written consent.
More recent statutes, however, recognize limited authorized disclosure to protect the public
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Problems Associated with State Confidentiality Laws

In the late 1980s, many states enacted laws to allow infected
individuals to maintain the confidentiality of their serostatus. 110
These states recognized that AIDS is associated with traditionally
disfavored groups such as homosexuals and intravenous drug users"1
and brings with it a special stigma." 2 Some HIV-infected HCWs
prefer anonymity in order to avoid this stigma and to maintain the
economic viability of their practice. 1 3 Both Dr. Behringer and Dr.
Doe probably were concerned with maintaining the confidentiality of
their health status for many of these reasons.11 4 Regardless of the
doctors' motivations, these laws impose an ethical and a legal duty to
protect the confidentiality of HCW seropositivity. 1 5
The compelling need exception is a poor substitute for practice
restrictions and pre-operative disclosure because it forces litigation in
order to determine a HCW's serostatus. Meanwhile, patients who
may have been exposed to the blood of an infected HCW may unknowingly transmit the disease to others. Nevertheless, in the absence of legislative guidelines mandating disclosure, the compelling
need exception is often the only legal recourse to obtain information
concerning a HCW's serostatus. Because HIV is universally fatal,
the consequence of an absolute duty of confidentiality is potentially
devastating." 6
Patients who are not immediately infected are still subjected to
years of agonizing tests to determine their serostatus. According to
guidelines developed by the CDC, patients who had a parenteral 1 7
health. Id. See, e.g., Note, Between a Rock and a Hard Place: AIDS and Conflicting Physician's Duties of Preventing Disease Transmission and Safeguarding Confidentiality, 76 GEO.
LJ. 169 (1987). However, in some states, HCWs may have a duty to notify third parties at
risk of contracting AIDS from an infected patient. See, e.g., Gostin, supra note 25, at 46. See
also Note, AIDS: Establishing A Physician's Duty To Warn, 21 RUTGERS L.J. 645 (1990).
This note suggests that a physician should be liable for failure to warn foreseeable third parties at risk of contracting AIDS from a patient. It further proposes that a physician be given
immunity from liability for a breach of the doctor-patient confidentiality relationship. Id. at
647.
110. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251, 1269 (N.J.
Super. Ct. Law Div. 1991).
111. Orentlicher, supra note 14, at 1135.
112. Orentlicher, supra note 14, at 1135.
113. Orentlicher, supra note 14, at 1136. This article states that since the primary concern with practice restrictions is the loss of livelihood, incentives such as premium salaries for
HCWs who work with infected patients or health insurance may counteract the risk of loss of
income.
114. Orentlicher, supra note 14, at 1135.
115. Gostin, supra note 109, at 1627.
116. Orentlicher, supra note 14, at 1136.
117. A parenteral exposure is defined as the introduction of substances into an organism
by intravenous, subcutaneous, intramuscular, or intramedullary injection. STEDMAN'S MEDI-
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or mucous membrane exposure to Dr. Behringer or Dr. Doe's blood
would have to be notified of their exposure and would have to be
tested over an extended period of time after the exposure to determine whether transmission had occurred. 118 In addition to periodic
testing, a patient would also require counseling.119 This counseling
would include recommendations regarding major lifestyle changes
involving such matters as sexual practices and decisions regarding
childbearing. 120 The enormous anxiety and mental anguish experienced by the patient during the testing period could be avoided if
the patient were advised of the surgeon's seropositivity before the
procedure.1 2 1 This anxiety occurs not only in patients who are exposed to HIV-infected blood, but also to those who are uncertain of
their exposure.1 22 Therefore, the objective of modern confidentiality
statutes should be to protect only the identity of HIV-infected
HCWs who comply with all practice restrictions and pre-operative
disclosure requirements for risk and non-risk procedures. 23 Unfortunately, there is an increasing number of patients who must ascertain
the seropositivity of a treating HCW through a public announcement 2 " or litigation.1 2 5
CAL DICTIONARY 1140 (25th ed. 1990).

118. Recommendations for Preventing Transmission of Infection with Human TLymphotropic Virus Type IlI/Lymphadenopathy-Associated Virus during Invasive Procedures, 35 MORBIDITY & MORTALITY WEEKLY REP. 221, 221-223 (1986). Recommendation
number five states that if an incident occurs during an invasive procedure that results in the
exposure of a patient to the blood of an HCW, the patient should be informed of the incident,
and previous recommendations for management of such exposure should be followed. Id. These
previous recommendations were listed in Recommendations for Preventing Transmission of
Infection with Human T-Lymphotropic Virus Type III Lymphadenopathy-Associated Virus
in the Workplace, 34 MORBIDITY & MORTALITY WEEKLY REP. 681, 681-686 (1985). A patient should be evaluated clinically and serologically for evidence of HIV infection as soon as
possible after the exposure, and, if seronegative, retested after six weeks and on a periodic
basis thereafter (e.g. three, six, and twelve months following exposure) to determine if transmission has occurred. Id.
119. Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251, 1266 (N.J.
Super. Ct. Law Div. 1991).
120. Id.
121. Id.
122. Id.
123. Gostin, supra note 109, at 1627.
124. See Philly Doctor with HIV Has Operated on 1,050, THE PATRIOT (Harrisburg,
Pa.), Sept. 19, 1991, at 1. Mercy Catholic Medical Center invoked the compelling need exception to the HIV-Related Information Act to notify 1,050 former patients at risk due to invasive
procedures performed upon them by an infected surgeon between 1985 and 1991. Id. See also
Hospital Offers Tests After Surgeon Dies of AIDS, N.Y. TIMEs, December 3, 1990, at A20.
In Maryland, Johns Hopkins Hospital notified 1,800 patients that Dr. Rudolph Almaraz, a
former cancer specialist, tested HIV-seropositive and subsequently offered counseling and testing. Two of the surgeon's patients have sued the hospital and the estate of Dr. Almaraz for
failing to disclose his infection before they allowed the doctor to operate on them. Id. See also
Lawrence K. Altman, Tests Set for Patients of Surgeon Who Had AIDS, N.Y. TIMEs, December 15, 1990, at 110. See also Kantrowitz et al., supra note 7, at 49. This article notes that in
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Factors Considered in Determining the Utility of the Conduct

Because of the shortcomings of confidentiality laws, public
health officials must now determine in what situations to impose
practice restrictions upon infected HCWs. In this determination, the
risk of transmission may be balanced against the utility of an HIVinfected HCW performing invasive procedures. The RESTATEMENT
(SECOND) OF TORTS section 292 provides an analytical framework
within which to make this determination.'
The utility of the conduct is related to:
(a) The social value which the law attaches to the interest which
is to be advanced or protected by the conduct. Society and the
law have a significant interest in promoting access to medical
care .

. .

. While society must protect the availability of vital

services, there is no need to protect the services of any one provider. Generally, there will be many noninfected providers to replace those who have been restricted from performing invasive
procedures. (b) The extent of the chance that this interest will
be advanced or protected by the particular course of conduct.
Society's interest in promoting acquisition of health care can
only occur if providers see patients. Since only a small percentage of all providers will be excluded from performing only one
aspect of health care, restrictions due to HIV seropositivity will
only interfere with the provision of a very small fraction of the
total health care services. All of these services can be adequately
provided by non-infected practitioners.12
In applying this analysis, public health officials must determine
what risks, if any, are associated with the performance of specific
procedures. Any procedure which poses a risk to a patient would be
restricted under section 292(a). Even though this analysis limits the.
Minnesota, Drs. Philip Benson and Richard Duff, general practitioners at the Palen Clinic in
Minneapolis, recently informed patients of their HIV status. Benson sent letters to 328 patients advising them to get AIDS tests because they had come to him for procedures that
might have exposed them to the AIDS virus; Duff made a televised announcement of his HIV
illness in June 1991. See also Felicity Barringer, Years After Doctor Dies, AIDS Tests for
Patients, N.Y. TIMEs, April 15, 1991, at A10. Patients of Dr. Aldo Fabian Rey, a surgeon who
died in 1988 of AIDS, are now being informed of the cause of his death so they may pursue
testing. Id. See also A Second South Florida Dentist Tells Patients He Has AIDS, N.Y.
TIMES, April 18, 1991, at A23. Dr. Robert Engel, a dentist specializing in orthodontics, informed his patients that he was infected with the HIV virus. He immediately closed his practice. Id.
125. See In re Application of the Milton S. Hershey Medical Ctr. of the Pa. State
Univ., 595 A.2d 1290, 1302 (Pa. Super. Ct. 1991).
126. Keyes, supra note 45, at 603-04. Professor Keyes suggests utilizing the risk-benefit
analysis found in the Restatement (Second) of Torts § 293(a)-(c) (1965). Id.
127. Keyes, supra note 45, at 603-604.
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medical practices of infected HCWs, such restrictions are warranted

until officials are certain that there is no risk of transmission. This
determination conforms not only with the CDC's recommendations,12 but also with Behringer's "zero-tolerance policy." 129
Although section 292(a) would prevent an infected HCW from
performing invasive procedures, it would still allow the HCW to be
involved with other aspects of health care provided that the HCW
made a full disclosure to the patient. Hence, an infected HCW
would not suffer severe economic hardship due to overburdensome
practice restrictions. 30 Furthermore, the risk outweighs the utility
because the small fraction of health care services which would be
affected by these restrictions could be filled by non-infected HCWs.
VI.

The Legislative Response

In response to the lack of clear guidelines for regulating the procedures performed by HIV-infected HCWs, federal and state
lawmakers have recently introduced legislation mandating seropositivity disclosure. 3 ' More than half of the state legislatures are considering mandatory reporting laws.' 32 Governor Edgar of Illinois recently signed a bill that requires patient notification if a HCW tests
seropositive.' 33 While post-operative disclosure is a practical shortterm solution for those states with exceptions to their confidentiality
laws, there is a need to require seropositivity disclosure prior to the
performance of a surgical procedure. Many states are considering
34
such legislation.1
128. See supra text accompanying notes 73-74.
129. See supra note 61 and accompanying text.
130. See supra note 113 and accompanying text.
131. Simon, supra note 5, at B8. See generally Sev S. Fluss et al., AIDS, HIV, and
Health Care Workers: Some InternationalLegislative Perspectives, 48 MD. L. REV. 77 (1989)
(Several countries have implemented laws requiring HIV-infected HCWs to inform patients of
their status and submit to medical supervisory boards.) Id. at 91.
132. Simon, supra note 5, at B8.
133. Kevin Sack, Albany Plans to Allow Surgery By Doctors With the AIDS Virus,
N.Y. TIMES, October 9, 1991, at Al, B6.
134. See, e.g., S. B. 4732, 214th Leg., 1st Sess., 1991 N.Y. Laws I (This bill was introduced on April 15, 1991 in the Senate Health Committee. It was reintroduced in the Health
Committee on January 8, 1992 and expired at the end of the session); A. B. 4835, 214th Leg.,
1st Sess., 1991 N.Y. Laws 1 (This bill was introduced on June 18, 1991 in the General Assembly Health Committee. It was reintroduced into the Health Committee on January 8, 1992
and expired at the end of the session); H. B. 1156, 194th Leg., 1st Sess., 1991 Md. Laws 1
(This bill was introduced on February 15, 1991 in the House of Representatives Environmental Matters Committee. The Committee reported unfavorably upon the bill on March 12,
1991).
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State Proposals

States are proposing a variety of solutions. In Delaware, the
House of Representatives is currently considering a bill 13 5 which
would require any health care professional (HCP) h6 infected with
the HIV virus to notify the state regulatory board as well as any
patients currently under treatment.13 7 This bill also subjects any
HCP who violates these provisions to disciplinary action by the regulatory board. 38 Sanctions include, but are not limited to, suspension
or revocation of the HCP's professional license.'3 9
The New Jersey legislature is also considering a bill which
would require pre-operative seropositivity disclosure by infected
HCPs. This bill14 would require a HCP, such as a physician, surgeon, or dentist, who is infected with HIV to obtain written consent
from a patient prior to performing an invasive procedure on that
patient."'
In Ohio, lawmakers introduced a bill142 which would require a
dentist, dental hygienist, nurse, limited practitioner, podiatrist, or
physician who receives a positive HIV test result or has been diagnosed with AIDS to inform, among others, the Department of
Health, the state licensing board, the employer, and patients who
135. S.B. 70, 136th Leg., 1st Sess., 1991 Del. Laws 1 (This bill was introduced in the
Senate Health and Social Services Committee on March 20, 1991 and expired at the end of
the session).
136. Most of the pending state and federal legislation uses the term health care professional (HCP). However, this term is interchangeable with the term health care worker (HCW)
used throughout this Comment.
137. S.B. 70, 136th Leg., 1st Sess., 1991 Del. Laws I.
138. Id. at 2. A HCP for purposes of this bill includes any physician, osteopath, nurse,
physician's assistant, midwife, dentist, dental or oral hygienist, acupuncturist, laboratory or
blood bank technologist or technician, and any other whose profession involves the diagnosis,
care or treatment of persons or the testing of bodily specimens for the purpose of finding
evidence of disease. Id.
139. Id.
140. H.B. 4918, 204th Leg., 2nd Sess., 1991 N.J. Laws I (This bill was introduced on
June 10, 1991 in the House of Representatives Health and Human Services Committee and
expired at the end of the session).
141. Id. at 2. The written consent must include:
(1) notification provided to the patient by the health care professional that the
latter has been diagnosed as having the HIV infection; (2) an explanation of the
nature of HIV infection and AIDS; and (3) information about the degree of
known risk for transmission of HIV that may be posed by the procedure for
which the health care professional is seeking informed consent.
Id. The bill further provides that a HCW who knowingly fails to comply with the provision of
this bill would be guilty of a disorderly persons offense, which is punishable by a fine of up to
$1,000 or imprisonment of upon to 6 months or both. Id.
142. H.B. 419, 119th Leg., 2nd Sess., 1991 Ohio Laws I (This bill will become law on
March 15, 1993).
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were subject to a risk of transmission." 3 Each employer would then
have to determine which patients should be informed of the HCP's
seropositivity. The employer must also notify the HCP of the neces-

sary practice restrictions to prevent the transmission of HIV.'" Furthermore, the employer would have the authority to require that the
HCP adhere to these practice modifications as a condition of
employment. 14 5
In Pennsylvania, the Committee on Health and Welfare is now
considering a bill146 which would require a HCP who has tested positive for HIV to notify the Department of Health. The Department of
Health would require that the infected HCP refrain from any form
of patient contact which might expose a patient to the risk of contracting the virus.1 4 7 The bill further provides that notwithstanding
any provision of the Confidentiality of HIV-Related Information
Act,14 8 the department may make such disclosure of reports or
records as may be necessary to enforce the act. 49
While most states are debating the consequences of similar legislation, 150 others are refusing to recognize any risk to patients undergoing surgery by HIV-infected HCWs.' 51 One proposal in New
York would allow HIV-infected HCWs to perform surgery and other
invasive medical procedures without informing patients of their in-

fection. 152 In a similar manner, California's major medical organiza-

143. Id.
144. Id.
145. Id.
146. H. B. 1873, 175th Leg., 2nd Sess., 1991 Pa. Laws 1 (This bill was introduced in
the House of Representatives Health and Welfare Committee on July 3, 1991, and expired at
the end of the session. However, the reader may wish to examine pending legislation introduced after the writing of this comment). See, e.g., H.B. 2485, 176 Leg., 1st Sess., 1992 Pa.
Laws I (This bill was introduced in the House of Representatives Health and Welfare Committee by Rep. Surra on March 16, 1992). See also, H.B. 2349, 176 Leg., 1st Sess., 1992 Pa.
Laws I (This bill was introduced in the House of Representatives Health and Welfare Committee by Rep. DeLucas on January 29, 1992).
A HCP for purposes of H.B. 1873 includes a physician, nurse, emergency medical services
worker, chiropractor, optometrist, psychologist, nurse-midwife, physician assistant, dentist or
other person providing medial, dental, nursing, drug or alcohol rehabilitation services, mental
health services, other health care services or an employee or agent of such individual. H.B.
1873, 175th Leg., 2nd Sess, 1991 Pa. Laws 1.
147. Id.
148. See supra note 94 and accompanying text.
149. H.B. 1873, 175th Leg., 2nd Sess., 1991 Pa. Laws 2.
150. See supra note 134 and accompanying text.
151. Sack, supra note 133, at Al.
152. Sack, supra note 133, at Al. This article notes that New York has the country's
largest number of diagnosed AIDS cases since the epidemic began - a total of 40,123 cases
and 27,302 deaths through the end of August 1991. Furthermore, New York also has one of
the country's most politically active gay and lesbian communities. Critics have therefore dismissed the proposal as the product of the state's own political pressures. Id.
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tions'5 announced that they will ignore requests from the CDC to
develop a list of medical procedures which5 pose a risk to patients
when performed by HIV-infected HCWs.1 4
At the other extreme, several states are considering mandatory
testing laws.' 51 In Delaware, the House of Representatives is considering another bill'85 that would require the Board of Health to test

all HCPs1' 7 for HIV every six months. Positive results would be reported to the division of Public Health. 68 The division of Public
health would then issue a report to infected HCPs outlining prohibited practices. 5 9
The Delaware bill further provides that any infected HCP must

immediately cease performance of any procedure or operation which
may place a patient at risk of contracting HIV. Moreover, an infected HCP must notify all patients then under treatment and all
patients thereafter seeking treatment of their seropositivity. Failure
to comply with these restrictions would result in license revocation or
fines, or both. 60
A consensus exists among those states which have introduced
legislation to require infected HCWs to disclose their seropositivity.
However, these proposals, if enacted, would lead to inconsistent results. Each state would make an independent determination of the
procedures which pose a risk of transmission to a patient. Undoubtedly, these determinations would differ. Moreover, some states may
require pre-operative disclosure while others may require only postoperative disclosure. Consequently, some states may not provide adequate protection to patients. A better approach would be to allow
Congress to create a comprehensive list of risk procedures and guide153. California Groups Rebuff AIDS-Risk List Request, N.Y. TIMES, October 19, 1991,
at 7. Joining in condemning the health agency's request were representatives of the California
Department of Health Services, the San Francisco Department of Health, and hospitals treating many of San Francisco's AIDS patients. Id.
154. Id.
155. Delaware and Florida are considering such legislation. See, e.g., H.B. 191, 136th
Leg., Ist Sess., 1991 Del. Laws 1 (This bill was introduced in the House of Representatives
Human Resources Committee on April 24, 1991 and expired in December 1991); H.B. 1781,
93rd Leg., 1st Sess., 1991 Fla. Laws I (This bill was introduced in the House of Representatives Health and Appropriations Committee on March 11, 1991 and expired in May 1991).
156. H.B. 191, 136th Leg., 1st Sess., 1991 Del. Laws 1.
157. Id. at 2. A HCP for purposes of this bill includes any physician, osteopath, nurse,
physician's assistant, midwife, dentist, dental or oral hygienist, acupuncturist, laboratory or
blood bank technologist or technician or any other whose profession involves the diagnosis,
care or treatment of person or the testing of bodily specimens for the purpose of finding evidence of the disease. Id.
158. Id. at 3.
159. Id.
160. Id. at 4.
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lines which would provide minimum protection to all patients. If a
state desired to expand upon these protections, it could do so.
B.

Federal Proposals

Congress has responded to this crisis with several bills requiring
an infected HCP to disclose seropositivity prior to performing an invasive procedure. One version,161 introduced by Senator Jesse Helms,
would require an infected HCP'612 who provides medical treatment to
a patient without prior notification to the patient of the infection, to
be sanctioned. The sanctions would included a fine of not more than
$10,000 or imprisonment of not less than 10 years or both.16 3 This
bill passed in the Senate in July 1991 but was defeated in the
House.'
A more comprehensive bill was introduced in June 1991 by
Congressman Dannemeyer. 6 6 This bill would empower the Secretary of Health to establish a list identifying each communicable disease that poses a risk to the public health. Included in this list is the
HIV virus.' 6 6 This bill would require the Secretary to specify for
each communicable disease the prohibited medical procedures posing
a risk of transmission of the disease from the infected HCP to the
67
patient.
The bill would also establish a framework for the mandatory
testing of HCPs who perform procedures that pose a potential risk to
the patient. A HCP who performs any medical procedure specified in
this list would need to adhere to the recommended frequency of testing in order to protect public health.'6 8 Any HCP determined
through testing to have any of the listed diseases would be prohibited
from performing such procedures for the duration of the disease, unless the HCP informed the patient of the risk of transmission and
161. 1991 H.R. 2622, 102d Cong. 1st Sess. (1991).
162. Id. A Health care professional includes a registered physician, dentist, nurse, or
other health care provider. Id.
163. Id.
164. John Monk, Senate: Jail if Doctors Hide HIV Infection, THE PHILADELPHIA INQUIRER, July 19, 1991, at 3A. The proposal, which passed the Senate 81-18, was opposed by
the American Medical Association and the American Civil Liberties Union. Id.
165. H.R. 2788, 102d Cong., 1st Sess. (1991). This Act may be cited as the "Kimberly
Bergalis Patient and Health Provider Protection Act of 1991." Id. This bill was introduced on
June 26, 1991 into the Energy and Commerce Committee and received an unfavorable report.
166. Id. at § 2648A(d)(3). This section states that the "HIV disease and Hepatitis B
shall each be considered to be a communicable disease that poses a risk to the public health for
purposes of the list required under subsection (a) .
Id.
167. Id. at § 2648A(a)(1).
168. Id. at § 2648A(a)(4).
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obtained the written consent of the patient prior to the procedure." 9
In addition, the bill would require an infected HCP to inform each
former patient of the potential exposure to the disease and offer to
provide counseling and testing. 171 If enacted, this bill would require
compliance from all states which receive federal funding for their
health care systems.' 7 '
Another bill recently passed both the Senate and the House of
Representatives and currently awaits the president's signature. 17 2 In
the Conference Report, the Committee agreed that:
each state Public Health Official shall, not later than one year
after the date of enactment of this act, certify to the Secretary
of Health and Human Services that guidelines issued by the
CDC, or guidelines which are equivalent to those promulgated
by the CDC concerning recommendations for preventing the
transmission of the HIV . . . during exposure-prone
invasive
173
procedures . . . have been instituted by the State.

These guidelines would apply to state HCWs and would have to
be consistent with federal law. 17 4 Compliance with these guidelines
would be the responsibility of State Public Health Officials.175 This
responsibility would include the creation of a process for determining
the appropriate disciplinary actions to ensure compliance., 7 1 If the
Secretary of Health does not certify that a state has enacted the
appropriate legislation within the one-year period, the state would be
ineligible to receive federal financial assistance under the Public
Health Service Act. 177 Under this proposal, it would be the responsibility of the director of the CDC to determine whether a state has
enacted guidelines which are equivalent to those promulgated by the
CDC.

178

If enacted, this proposal would implement a uniform framework
which would balance the competing interests in seropositivity disclosure. By adopting the CDC guidelines, each state would recognize the

same risk procedures for determining practice restrictions for infected HCWs. This would provide greater protection for all patients,
169.
170.
171.
172.
173.
174.
175.
176.
177.
178.

Id. at § 2648A(b)92)(A)(iii).
H.R. 2788, 102nd. Cong., 1st Sess. 3 (1991).
Id. at 4.
H.R. Conf. Rep. No. 234, 102d Cong., 1st Sess. 48, 49 (1991).
Id. at 49.
Id.

Id.
Id.
H.R. Conf. Rep. No. 234, 102d Cong., 1st Sess. 49 (1991).
Id.
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particularly those in states with strong political opposition to such
restrictions.179 By implementing CDC recommendations, this bill
would also require pre-operative disclosure of seropositivity. 8 0 This
requirement encapsulates the essence of most states' proposals.
Not only does this approach provide a uniform framework for
protecting patients throughout the states, it also adopts a flexible approach to determining risk procedures. Because this bill does not attempt to identify risk procedures, but instead allows federal epidemiologists to make this determination, it allows for change. This
provides the CDC the flexibility to adjust the list according to the
most recent advances in medical technology. The list may be expanded to include procedures that are later determined to pose a risk
to patients. Moreover, it may be reduced if evidence arises which
indicates that a particular procedure poses no risk of transmitting
HIV to a patient. However, this does not obviate the need for an
infected HCW to make a pre-operative disclosure to a patient. This
uniform approach to the medical crisis facing patients and HCWs
would provide much needed guidance. It effectively balances the
competing interests in seropositivity disclosure.
VII.

Conclusion

Recently, nearly half of the states have introduced legislation
mandating HCW seropositivity disclosure prior to the performance
of an invasive procedure. 81 These proposals reflect the public's consensus that legislative guidance is needed to protect patients and
clarify HCWs' obligations to their patients. Enactment of such legislation is necessary to prevent the spread of HIV from infected
HCWs to unsuspecting patients. It is also necessary to prevent the
litigation and anguish involved with obtaining post-operative seropositivity disclosure. However, due to the disparity among the proposals, the lack of a federal mandate prevents a uniform solution to
the problem.
The federal proposal which adopts the CDC guidelines for
preventing the spread of HIV represents a balanced approach to the
crisis."' It would require the implementation of CDC guidelines for
mandatory pre-operative disclosure.' 8s This disclosure should be
mandatory for all risk and non-risk procedures. It would also require
179.
180.
181.
182.
183.

See
See
See
See
See

supra note 152 and accompanying text.
supra text accompanying note 74.
supra note 5 and accompanying text.
supra text accompanying notes 172-78.
supra text accompanying note 74.
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practice restrictions for infected HCWs.' 8 ' These restrictions, however, would be determined by epidemiologists at the CDC and would
be flexible enough to accommodate technological advances in
medicine. This would protect patients and provide guidance for infected HCWs. Finally, it recognizes the compelling reasons for
HCWs to voluntarily ascertain their serostatus.' 8 5 Consequently, the
federal proposal which mandates seropositivity disclosure determined
through voluntary testing represents the most reasonable approach to
balancing these competing interests.
Arthur J. Becker, Jr.

184. See supra text accompanying note 73.
185. See supra text accompanying notes 82-87.

